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Mr. Ivan Snell 


THE good wishes of the profession will accompany 
Mr. IvAN SNELL in his retirement on 25th March. As a 
metropolitan magistrate since 1925, first at Old Street and 
later, since 1933, at Marylebone, he has won the respect and 
affection of practitioners. Mr. Snell was born in 1884 and 
was educated at Charterhouse and Christ Church, Oxford. 
He was callec to the Bar by the Inner Temple in, 1909, but 
the 1914-18 war called him temporarily to another career 
of distinction in the London Scottish and Black Watch. 
Marylebone Court will seem different without his familiar 
leonine figure on the bench. 


Companies Act, 1947: Commencement and 
Consolidation 


Two important steps have been taken this week in the 
process of modernising the company law. First, the Board 
of Trade have made an order (S.I. 1948 No. 439: the 
Companies Act, 1947 (Commencement) Order, 1948), 
appointing 1st July, 1948, as the date on which all the 
provisions of the Companies Act, 1947, not then in force, will 
come into force. It had already been made known (see 
91 Sox. J. 644) that the accounts provisions of the Act would 
be brought into force on that date, and there is some advantage 
in the remaining provisions of the Act being brought into 
operation on the same date. Secondly, the promised Bill to 
consolidate the Companies Acts, 1929 and 1947, was formally 
introduced in the Lords on the 8th March. The Bill runs to 
462 clauses and 18 Schedules. Clause 462 provides that it 
shall come into operation on the Ist July, 1948, immediately 
after all the provisions of the 1947 Act are brought into force. 
This will allow all too little time to practitioners and others 
to familiarise themselves with the new references and for the 
publication of the necessary text-books. 


Amendment of Table A and Form of 
Annual Return 


THE same Board of Trade Order to which reference is made 
above has also brought into force, as from the 2nd March, 
8. 120 (2) of the 1947 Act, giving the Board of Trade power to 
make regulations altering or adding to the provisions of certain 
Schedules to the Companies Act, 1929. Regulations have been 
made under this power, to take effect on the 1st July, amending 
Table A and the form of annual return. Copies of these 
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regulations (the Companies (Articles of Association and Annual 
Return) Regulations, S.I. 1948 No. 434) will, it is understood, 
be available this week. The revised Table A and form of 
annual return are included in the Schedules to the consoli- 
dation Bill just introduced. 


The Birmingham Law Society 


THE report of the Birmingham Law Society for the year 
1947 contains a large variety of information on matters of 
both local and general interest. Membership of the society 
has risen to 446, an increase of 15 as compared with last year. 
Conveyancing business appears to have been brisker than 
ever, 35,875 copies of the conditions of sale having been sold 
as against 33,463 in 1946, the figure being the highest on 
record. In answer to a query by The Law Society, the 
committee of the Birmingham Society stated that they were 
not aware of any custom in Birmingham varying the general 
law in cases of sale by private treaty so as to make instructions 
given to an estate agent create a sole agency and thereby to 
make the commission payable to the estate agent no matter from 
what source the purchaser was introduced. Other interesting 
points in the report concern solicitors’ clerks. A sub-committee 
reported that, in the main, conditions in local government 
were not comparable with those of private practice, but so 
far as comparable, i.e., in the lower grades, the salaries were 
not dissimilar, so far as their information of private practice 
went. Salaries for fully experienced staff must depend, they 
found, on experience, ability and the work involved, but 
without a complete survey no recommendation could be made 
regarding lower grades. An arrangement between the society 
and the City of Birmingham Commercial College produced a 
series of lectures on probate and death duties and conveyancing 
given by members, which was a great success. A series of 
lectures on company law commenced on 5th March. 


Correspondence and the Estate Duty Office 


It is wel |! known that great diff culties are being encountered 
by the Estate Duty Office in deal ng with heavy arrears of 
work which have accumulated as a result of war-time and 
post-war dislocations. We do not underestimate the handicaps 
under which the office labours, but we find it difficult to 
believe that they are such that ordinary correspondence 
cannot be dealt with, given the will, with reasonable business 
efficiency. A firm of solicitors have sent us a printed card 
recently delivered to them of the kind normally used by the 
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Estate Duty Office in acknowledging receipt of accounts. 
The form is so designed that it only requires the insertion of 
the name of the deceased, the date and the address to which 
it is to be sent. In the case in point, the card had been 
dispatched undated and devoid of any entry in the space 
for the deceased’s name, thus rendering the identification of 
the accounts difficult, if not impossible, for the recipient 
solicitors. As if to add insult to injury, the name of the 
addressees was so incorrectly stated that only a combination 
of good fortune and enterprise on the part of the Post Office 
can account for its ultimate delivery. Our correspondents 
point out that this sort of communication from a Government 
department can only serve to hinder the conduct of probate 
matters, and, we are constrained to add, to bring ridicule 
on the administration of the department concerned. In 
one respect our correspondents have been lucky. A letter 
of which we have direct knowledge, sent to the Estate Duty 
Office in December last, has not so far elicited even a defective 
formal acknowledgment. 


Leasehold Land 


UsEFUL evidence will be forthcoming from lawyers to 
place before the recently appointed departmental commrttee 
to inquire into the law affecting leasehold property in England 
and Wales. Both from the landlord’s and the tenant’s 
point of view there are injustices and harsh cases to consider. 
For example, it is forty years since the law of distress was 
amended, and it is twenty-one years since the law of compen- 
sation for loss of goodwill and for improvements was 
introduced. Lawyers will have much evidence to offer on 
their experience of the working of the 1927 Act as well as the 
Landlord and Tenant (War Damage) Acts, 1939 and 1941, 
which have introduced further complications into the subject 
of covenants to repair, sufficiently difficult as it is as a result 
of cases like Proudfoot v. Hart (1890), 25 Q.B.D. 42, and 
Calthorpe v. McOscar [1924] 1 K.B. 716. In the reconsidera- 
tion of this vast subject nearly every practising solicitor 
will have something to offer from his professional experience. 
The committee, under the chairmanship of Lorp Utuwatr, 
held its first meeting on 3rd March, and organisations wishing 
to submit evidence are invited to send written memoranda to 
the secretary, Mrs. M. HopsBawm, at Imperial Chemical 
House, Millbank, London, S.W. Local law societies will 
no doubt make their contributions in respect of local matters, 
and we respectfully suggest that solicitors who have experience 
in this branch of the law should furnish brief statements 
of their views to The Law Society, so as to assist in putting 
forward a comprehensive memorandum on behalf of the 
profession. 

Married Women and Income Tax 


IT is not surprising that so many misunderstandings 
exist as to the law relating to income tax payable by married 
women when, as happened in an income tax appeal on 
27th February, the House of Lords itself complained that the 
law on the subject is not stated in plain and unambiguous 
language. The noble lords hearing the appeal were Lorp 
Stmon, LorD PorTER, Lorp UtHwatt, Lorp pu Parcg 
and Lorp OaksEy. Lord Simon said that it was much to be 
regretted that the present statute law defining in what cases 
a married woman was herself liable to tax and in what cases 
the liability to tax on her income fell on her husband instead 
was not stated in plain and unambiguous language. His 
lordship said that it would be worth while to revise and 
re-express that part of the law, as the words now in operation 
were largely borrowed from Acts of 1803, 1805 and 1806, 
at which dates the effect of marriage on the property of 
a wife was very different from what it was to-day. Lord 
Simon stressed that r. 16 of the All Schedules Rules was 
modelled on the repealed sections, reproducing practically 
unaltered the relevant provisions of the Act of 1842, although 
there was no income tax from 1816 to 1842. It is startling 
to learn that this branch of the law relating to married women 
has been practically the same for 100 years, but it is certainly 
not the only part of income tax law which is due for revision 
and clarification. 
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Wig and Gown 

ARE wigs strictly necessary ? Solicitors manage quite well 
without them, although they still wear gown and bands in 
the county court, and in very hot weather barristers and 
judges occasionally lay their wigs temporarily aside without 
any apparent effect on their work. A short debate in the 
Commons on Ist March on a motion that a clause be inserted 
in the Criminal Justice Bill prohibiting wigs and gowns 
revealed differences of opinion. Mr. EmMrys HUuGHEs, the 
mover, thought that wearing wig and gown was a “ medieval 
practice,” and quoted a remark of the Solicitor-General on 
the occasion of a case in the House of Lords to the effect that 
he had difficulty in hearing the proceedings because of his wig. 
Mr. E. P. SmitH thought the wig magnificent, and mentioned 
the advantage that a released criminal would have difficulty 
in recognising the judge who convicted him or counsel who 
prosecuted him if he met them by chance without their wigs. 
Mr. Hector Hucues, K.C., deplored the effort to introduce 
a “new look”’ into the courts, but Mr. GALLACHER thought 
the whole method designed to create a feeling of fear and 
terror. Mr. K. O. YOUNGER (for the Home Office) held that 
the wig tended to add to the dignity of the proceedings and 
to produce an apparent equality of age among counsel. The 
clause was rejected by fifteen votes to four. On one thing 
judges, barristers and solicitors alike will agree, that if in a 
future less picturesque era wig, gown and bands are abolished, 
the release from the physical burden of dragging them from 
court to court, especially oppressive in the case of county 
court judges and advocates, will be gladly welcomed. 


The Dog as Witness 


THE writer of certain amusing third leaders in The Times 
should correctly be described as the “ learned ”’ writer, as he 
was called to the Bar some forty-five years ago. In the 
course of his comment in The Times of 1st March on a recent 
police-court case in which a woman witness bit a dog to show, 
not how savage she was, but how tame the dog was, he 
described a dog which figured a few years ago in a county 
court case “ when its impartial affability made the judge's 
task comparable with Solomon’s.”” The test was applied to 
each claimant to ownership of the dog that each should call it 
by any name he pleased. The plaintiff was overwhelmed 
with canine kisses when he called it ‘‘ Peter,” and the defendant 
was smothered with affection when he called it ‘‘pup.’’ The 
clerk of the court called it nothing at all, but was embraced 
just the same. The writer suggested that a strong prima 
facie claim might have been established by the dog-biting 
test. With respect to both his humour and learning, we must 
doubt whether the demonstration would be efficient in 
practice, as owing to the exceedingly demonstrative character 
of some dogs, it might be open to the same comment as that 
sometimes applied to the voluble female witness : “‘ Methinks 
the lady doth protest too much.” 


Recent Decisions 


In Braddock and Others v. Benes and Others, on 27th February 
(The Times, 28th February), the Court of Appeal (The MASTER 
OF THE Roxts and AsguitH and EvERSHED, L.JJ.) held that 
there must be an order for a new trial of an action in which a 
plaintiff sued for damages for libel and the learned judge 
at the trial of the action had used words which had led the 
jury to suppose that a statement of opinion, as distinct from 
a statement of fact, could not be defamatory. 


On 9th March the Court of Appeal upheld the decision of 
Jenkins, J. in Re Coats Trusts; Coats v. Gilmow 
(91 Sor. J. 434). The trusts were in favour of a Carmelite 
priory, which comprised a number of nuns who lived in 
complete seclusion and devoted themselves to prayer and 
meditation. In holding the objects of the trust to be non- 
charitable, the MASTER OF THE RoLits emphasised the 
importance of some element of public benefit in charitable 
trusts, and said that the nuns inquestion devoted themselves 
to being good rather than to doing good. 
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Divorce Law and Practice 





THE recent decision in Edwards v. Edwards [1948] W.N. 20 
is interesting as showing the genius inherent in the English 
legal system of developing any particular branch of the law 
along lines which ultimately tend more and more to an 
approximation to plain common sense. In Boyd v. Boyd 
(1938] W.N. 336 (which was overruled by Edwards v. Edwards) 
the facts were these : The parties were married in April, 1923. 
In 1926 the respondent husband was convicted of incest with 
his daughter by a previous marriage and was sentenced to 
five years’ penal servitude. When he came out of prison after 
serving his sentence the wife forgave him and took him back 
to live with her and thereby condoned the adultery in respect 
of which she could then have obtained a decree. In 1933 he 
was convicted of an indecent assault on a girl under thirteen 
years of age and was sentenced to imprisonment with hard 
labour for twenty months. After completing his second term 
of imprisonment the husband came back to his wife and asked 
to be taken back, but the wife felt that she could no longer 
trust him and she therefore refused to have anything more to 
do with him. Bucknill, J., in giving judgment, used these 
words: “the essential element of desertion must be an 
intention to bring the cohabitation to an end. It might be 
that the husband behaved so badly that his wife left him and 
that his conduct amounted to cruelty . . . but for a case of 
constructive desertion the court must be satisfied that the 
conduct of the husband was such as to show a clear intention 
on his part to drive the wife away ; there must be an intention 
on the part of the person charged with desertion to bring the 
cohabitation to an end. There was no evidence of such 
intention.”” On that argument he held that in the circum- 
stances, there being no intention to bring the cohabitation to 
an end, there was in fact no desertion and therefore the 
petition failed. In Edwards v. Edwards the conduct by the 
husband which caused the wife to leave him was a series of 
assaults and bad language. Lord Merriman, P., giving 
judgment, said that a man must be taken to intend the 
natural consequences of his acts; that the same principle 
should apply to the conduct of a husband, including his 
conduct towards a third person, when it was such that it 
must directly affect the wife. His lordship considered that 
he was not bound by Boyd v. Boyd and that the case was 
wrongly decided, and he therefore found for the wife, holding 
that in this case there had been constructive desertion. 

From this it will be seen that the two decisions differ only 
on the question of how intention in any particular case is to 
be proved. Both decisions are based primarily on the proposi- 
tion that the party being charged with desertion must be 
shown to have intended to bring cohabitation to an end, but 
in the earlier case it appears to have been thought that a 
definite intention to cause a desertion on the part of the party 
against whom desertion is alleged must be positively proved 
before a petition would stand, whereas in the later case the 
intention was to be presumed where the conduct was such as 
would be sufficient to make any normal spouse leave the 
matrimonial home. In essence, it is clear now that the law 
has once again come to rest on the bedrock of the reasonable 
man—or, rather, reasonable spouse—that excellent person 
upon whose continued existence so much of the law of England 
depends. But one is tempted to ask whether these two cases, 
Boyd's case and Edwards’ case, do really differ to any very 
material extent in regard to the principles they.lay down. 
In Boyd’s case intention was made the keystone of the whole 
judgment, but it has long been recognised by the law, not- 
withstanding the fact that “the state of a man’s mind is as 
much a fact as the state of his digestion,” that the only ways 
open to a person to prove what was the state of mind (and 
intention is, of course, only a state of mind) of some other 
person at any particular time are to show— 

(a) what he said about his state of mind; or 

(6) what he did from which it is possible to deduce his 
state of mind, This latter may perhaps be divided into— 
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(i) what he did which shows that a given state of mind 
must have existed ; and 

(ii) what he did which only tends to show that the 
state of mind may have existed. 


It is always upon this sort of evidence that the courts have 
been called upon to decide what a man’s intentions were at 
any given time. Indeed, it is patent in the nature of things 
that there can be nothing else upon which an opinion on the 
matter can be based. What, then, was it intended to lay 
down in Boyd’s case? Was it that there must be proved to 
exist an intention to desert and that the proof required to 
show that intention must be in the nature of (a) or (0) (i) 
above ? That would seem to be putting a strained meaning 
on the words actually used. ‘‘ The court must be satisfied 
that the conduct of the husband was such as to show a clear 
intention on his part to drive the wife away.’”’ One would 
have thought that by those words it was intended to say that 
the court had to look to all the conduct of the husband, both 
what he said and what he did, and then decide what, on 
balance, the husband’s intention must have been. If that is 
so, there can be no difference between the law as laid down 
in Boyd v. Boyd and that laid down later in Edwards v. 
Edwards. Where, then, does the distinction lie ? The answer 
is, of course, in the facts. In Boyd v. Boyd, to quote Lord 
Merriman, P., speaking in the later case, ‘‘ the husband had 
done nothing directly to the wife except to be his own 
extremely nasty self . . . ’’ and later he had asked his wife 
to have him back. In other words, he carried out two acts 
from either of which his intention might be inferred ; he had 
both acted as his own nasty self and then later apparently 
repented and desired his wife to return. From the unpleasant- 
ness of his earlier conduct an intention to drive the wife away 
might reasonably have been inferred, from the later conduct 
one might reasonably suppose he had no such intention. How, 
then, is the court to decide what his intention was? The 
answer must be that it must consider all the facts and decide 
whether the reasonable spouse having been subjected to all 
the treatment meted out to her by her erratic husband could 
reasonably be expected to return to the husband. In Boyd's 
case it was decided that the reasonable wife would, in those 
circumstances, have returned. In the second case the facts 
were such that the court considered that the wife had been 
driven out of the home and that the intention of the husband 
must have been to bring that result about, as the only 
evidence of his intention was his conduct. 


However all that may be, and it may well be only hair- 
splitting, the practitioner will ask what the law now is. That, 
in the writer’s opinion, is perhaps summed up by dicta from 
both cases and may be paraphrased thus—in order that a 
petition based on constructive desertion may lie it must be 
proved that the person against whom desertion is alleged had 
a clear intention of bringing cohabitation to an end. In order 
to prove such intention, the conduct, both what was said and 
what was done, of that party must be taken into consideration 
as showing his intention, and that party must be presumed to 
have intended the natural consequences of his acts. 


In other words, as was said at the start of this article, we 
are back to the reasonable spouse, for what the natural 
consequences of any particular conduct are must depend on 
how a reasonable spouse might be expected to act in face of 
that conduct. Once again the reasonable man provides the 
convenient means for the law to keep pace with public 
opinion, for the reasonable spouse is subject to the same 
evolutionary processes as are other humans, and the rough 
treatment which was the lot of Elizabeth Paston and other 
wives of her time, and which, nevertheless, never caused her 
to leave the matrimonial home, might now cause the twentieth 
century reasonable wife to leave her husband—at the double. 


Pp. W. Me, 
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THE DEFENCE (COMPANIES) REGULATIONS, 1940 


Many of the activities of companies which were formerly 
governed by Defence Regulations of one kind or another 
now come under new codes—as in the case, for example, 
of the question of issues—and consequently one tends to 
overlook the possibility of Defence Regulations still being 
relevant. Many of them have disappeared, but the vestigial 
Defence Regulations are apt to be something of a trap, 
and though the Companies Regulations are not now of great 
general importance it is of some value from time to time 
to check up on them and see what is left of the original 
regulations. 

Before doing this, however, it is perhaps of some general 
interest to ascertain the machinery whereby they are kept alive. 
Originally the Defence Regulations were made in pursuance 
of the powers granted by the Emergency Powers (Defence) 
Act, 1939. The duration of that Act was governed by s. 11, 
and a new subs. (1) to that section was inserted by the 
Emergency Powers (Defence) Act, 1945. That subsection 
provided, subject to a proviso that does not concern us, that 
the Act was to continue in force until the 23rd February, 
1946, so that on that date the Defence Regulations would all 
have expired had they not been kept alive by some other 
Act. 

The Companies Regulations are not affected by the Supplies 
and Services (Transitional Powers) Act, 1945, though it is, 
perhaps, of interest to note that the Defence (Bodies Corporate 
and Trade Unions) Regulations, 1940, are continued in force 
by that Act. The effect of those regulations so far as com- 
panies are concerned is to empower them to apply their funds 
in making interest-free loans to the Government or for public 
and charitable purposes connected with any of the purposes 
mentioned in that Act. 

The Companies Regulations are, however, mentioned in 
Pt. II of Sched. I to the Emergency Laws (Transitional 
Provisions) Act, 1946, and by s. 1 of that Act it is provided 
that the regulations in Sched. I are to continue in force until 
the 31st December, 1947, and shall then expire. 

Part, however, of the Companies Regulations were saved 
from extinction on that date by the Emergency Laws 
(Miscellaneous Provisions) Act, 1947. By s. 1 of that Act 
it is provided that some of the Defence Regulations continued 
in force by the earlier Act should expire on the day specified 
in that Act, some were to be continued in force until the 
31st December, 1948, and should then expire, and that yet 
others were not to expire until the 10th December, 1950. 

In the first category come regs. 2, 6 and 7 of the Companies 
Regulations, in the second, reg. 3, which, therefore, continues 
until the end of 1948, and in the third, regs. 1, 5, 5a and 8. 
Such, therefore, of the Defence (Companies) Regulations as are 
still in effect are so by virtue of this last Act, and before 
examining these provisions that are still going, it will be 
convenient to refer to the general effect of those that have 
now expired. 

Regulation 2, which is the first of these, was the one that 
allowed a liquidator engaged on war service to delegate his 
functions to a deputy. 

Regulation 4 had been revoked before the expiry brought 
about by the two Acts referred to above and was the regulation 
which conferred power on the Board of Trade to relax obliga- 
tions as to the holding of meetings and the presentation of 
accounts. 

Regulations 6 and 7 have also gone. The effect of reg. 6 
was to extend the proviso to s. 314 (1) of the Companies Act, 
1929, so as to empower the registrar, at any time after the 
expiration of two years from the date of the dissolution not 
only of companies dissolved under the Act, but of companies 
otherwise dissolved, to direct that the documents in his 
custody relating to such companies should be removed to the 
Public Record Office, and this provision will in substance be 
replaced by s. 109 lof the Companies Act, 1947 (cl. 427 of 
the consolidating Companies Bill, 1948). 


Regulation 7 authorised the destruction or disposal bya 
company or a person acting on its behalf of transfer deeds 
after the expiry of three years from the date on which the 
transfer took effect, and the effect of the disappearance of 
this rule will be to make it at least desirable for companies 
to retain transfers for some considerable time after they have 
taken effect, for in the ordinary way, as is stated in Gore Browne, 
40th ed., at p. 279 “ they should be retained by the company 
as evidence of the transaction and of the transferees having 
undertaken to be bound by the regulations of the company, of 
which the company may at any time have to give proof.” 

Having now disposed of the dead wood we can turn to the 
existing regulations and it will be seen that only one of these 
can be said to have any general importance. 

Regulation 1 merely deals with the short title, construction, 
extent and so forth. Paragraph (1) of reg. 3 alters the effect 
of s. 108 of the Companies Act, 1929, to a certain extent, 
so long as the regulation is in force. Section 108 (1) provides 
that every company having a share capital must at least once 
in every year make a return containing a list of all persons 
who on the fourteenth day after the first or only ordinary 
general meeting in the year are members of the company, 
and of all persons who have ceased to be members since the 
date of the last return or, in the case of the first return, of 
the incorporation of the company. 

Subsection (2) of that section provides that the list is to 
state the names, addresses and occupations of all the past 
and present members, the number of shares or stock held by 
each of the members, specifying shares or stock transferred 
since the date of the last return or of the incorporation in the 
case of the first return, and various other matters. 

Regulation 3 (1) provides that in the first place the return 
need not, except in the case of a first annual return, or in the 
case of returns of private companies, contain the information 
as to present or past members or the shares or stock held or 
transferred by them, but a company may at any time after 
the forwarding of its return be required by the registrar to 
furnish that information. When s. 53 of the Companies Act, 
1947 (cll. 124-127 of the consolidating Bill) comes into 
operation it will no longer be necessary to give the’ occu- 
pations of the members, and various other changes in the 
requirements as to annual returns will come about, and if it is 
intended that this paragraph and the new provisions should 
co-exist, it may consequently be necessary for this paragraph 
to be amended before it finally expires. It should be noted that 
s. 53 (5) of the 1947 Act (cl. 124 (1) (d) o1 the consolidating 
Bill) contains relaxations in the case of certain annual returns 
made next after the expiry of this paragraph of reg. 3. 

The second paragraph of this regulation modifies the 
requirement of s. 110 of the Companies Act, 1929, to a certain 
extent. Subsection (1) of that section provides, among other 
things, that the annual return must be contained in a separate 
part of the register of members. The paragraph substitutes 
a new subs. (1) which dispenses with this requirement, and 
the paragraph goes on to provide that in the case of any 
annual return that was duly made to the registrar before 
the 10th July, 1940, it may be removed from the register of 
members and disposed of. 

Subsection (2) of s. 110 provides that the annual return 
kept in the register is to be open to the inspection of the 
members in the same way as is the register of members itself, 
and this second paragraph goes on to provide that subs. (2) 
is not to apply to any return which has been forwarded to the 
registrar in accordance with the section, as amended by 
the paragraph, or which has been disposed of in accordance 
with the paragraph. 

The provisions of this paragraph are substantially the same 
as those in s. 52 (3) of the Companies Act, 1947. It is perhaps 
for this reason that reg. 3 is to be found in the category of 
regulations expiring at the earlier date, and it may be inferred 
that it was anticipated that the provisions of the Companies 
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Act, 1947, would at the latest be in operation on that 
date, namely, the 31st December, 1948. It is now known, 
however, that all the provisions of the 1947 Act will come 
into force on Ist July, 1948 (see p. 145, ante). 

Regulation 5 provides that the Board of Trade may, in 
certain circumstances, which it is to be hoped will only 
infrequently arise before 1950, direct that a company registered 
in Jersey, Guernsey or any other country or territory to which 
the Emergency Powers (Defence) Act, 1939, can be extended, 
shall be registered in England or Scotland, and para. 5A 
makes provision for the reverse process. It will be noted 
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that notwithstanding its expiry the Act of 1939 is referred to 
as still in effect. The reason for this is that under the Supplies 
and Services (Transitional Powers) Act, 1945, many of the 
provisions of the 1939 Act which applied to the Defence 
Regulations continue to apply to such of those regulations 
as are continued in force by the 1945 Act. , 

Regulation 8 of the Defence (Companies) Regulations started 
life as reg. 60 (K) of the Defence Regulations and authorises 
companies to which the Companies Act (Northern Ireland), 
1932, applies to grow flax in Northern Ireland. 

S. 


RECOVERY OF DEPOSITS 


THE question whether a deposit paid under a contract for the 
sale of land which is unenforceable for lack of a sufficient 
memorandum to satisfy s. 40 of the Law of Property Act, 
1925, may be recovered, raises some interesting problems. 
In a case which came to my notice recently the circumstances 
showed that there was a good contract between the parties, 
but the correspondence which had passed between them did 
not constitute a sufficient memorandum. It was one of those 
familiar cases in which one of the parties (in this instance the 
purchaser) could have brought a successful action for specific 
performance against the other (the vendor), but did not 
choose to do so ; and as the purchaser had conducted his side 
of the correspondence through an agent, who had no authority 
to conclude a contract for the purchase of land on his behalf, 
the vendor was left without a remedy. The purchaser had 
paid a deposit on the purchase price, and when the sale went 
off at his volition he demanded its return. The question 
which thus arose was whether the vendor was under any 
obligation to return the deposit to a purchaser who had 
repudiated the agreement under cover of the statutory 
defence. 

Opinions on this question expressed in the text-books are 
not as clear as a consideration of the authorities leads me to 
conclude that they should be. Thus, in the latest edition of 
Williams on Vendor and Purchaser, it is stated, as the 
better opinion, that the purchaser in such a case is not entitled 
to recover his deposit from a vendor who is able and willing 
to complete the contract. In my opinion this is an unduly 
cautious approach to the problem, and while it is true that 
there is some conflict of authority among the decided cases 
on the point, it is a conflict that it is not difficult to resolve. 
It should be noted that in circumstances such as these there 
is a concluded contract between the parties, and the only 
element of difficulty is the statute, which renders the contract 
unenforceable. The performance of contractual obligations 
is always meritorious in the eyes of the courts, and even if 
the contract is one which they cannot enforce by direct 
intervention, as is the case here, nothing is ever done to 
dissuade the parties from fulfilling their bargain, or to reopen 
atransaction when a contract which was ad initio unenforceable 
has been either wholly or in part performed. For example, 
a promissory note given for the purchase price upon a verbal 
agreement for the sale of land is valid, and an action may be 
brought upon it, for there is no failure of consideration in such 
acase. In fact, the promisor has got everything that he 
bargained for, and the court will not assist him to break 
his pledged word. 

The earliest of the cases exactly in point is the decision of 
Lord Romilly in Casson v. Roberts (1862), 31 Beav. 613, where 
it was held that a purchaser who had repudiated a contract 
which was not enforceable against him by reason of the 
Statute could recover the deposit he had paid. This is the 
case which has sown some doubts, and it is worth analysing 
the decision in some detail. The learned Master of the Rolls 
assumed, as a general proposition, that when money is paid 
as a deposit on a purchase, it is prima facie money to be 
applied for the purchaser’s benefit, in the performance of the 
contract and in part liquidation of the purchase price, and he 





cited Gosbell v. Archer (1835), 2 A. & E. 500, as clear authority 
for this statement of the law. The judgment is very short, 
and in my opinion it qualifies for the description which was 
once applied to the judgments of one of Lord Romilly’s 
contemporaries in the old Court of Chancery, of which it was 
said that they were “ short, clear and wrong.” 

In the first place, it is not, in my submission, correct to 
draw any inferences from the nature of a deposit as to its 
being prima facie money to be applied for a .purchaser’s 
benefit. That is merely one aspect of a deposit, but there is 
another, equally important, which has been pointed out on 
many occasions. For example, in Soper v. Arnold (1889), 
14 App. Cas. 429, Lord Macnaghten defined the purposes for 
which a deposit is given in the following words: “ The 
deposit serves two purposes—if the purchase is carried out it 
goes against the purchase money—but its primary purpose is 
this: it is a guarantee that the purchaser means _ business 

’’ Moreover, it has been repeatedly stated that the 
question whether a purchaser is entitled to the return of his 
deposit depends on the intention of the parties, to be collected 
from all the circumstances of the contract, including the 
instrument (if any) to which its terms have been committed. 
This rule is at least as old as Palmer v. Temple (1839), 
9 A. & E. 508, and there would appear to be no excuse for 
Lord Romilly’s misconception as to the nature of a deposit. 
In the second place, Gosbell v. Archer, supra, is not an authority 
for the broad proposition in support of which it was cited, 
in that in Gosbell v. Archer it was the vendor, and not the 
purchaser, who repudiated the contract and relied upon the 
statute, and it is abundantly clear that the purchaser's claim 
to his deposit rested on the fact that, from the moment of 
repudiation, the vendor ceased to have any right to retain the 
money, which thereupon had become money had and received 
to the purchaser’s use. The claim in the last-mentioned case 
was for the return of the deposit and the expenses of investigat- 
ing title, and Littledale, J., said (at p. 508): “ There is a 
great distinction between the deposit and the expenses ; 
the deposit gets into the hands of the defendant or his agents, 
and the party receiving it does not apply it for the purpose 
for which it was paid. That is money had and received to 
the use of the party paying.’’ Misconception as to the 
nature of a deposit on the one hand, and as to the settled law 
on the other, renders Casson v. Roberts, supra, a decision of the 
most doubtful authority, and I do not think that it would be 
followed, or even considered, to-day in preference to the 
reasoned and eminently satisfactory decisions which go the 
other way. 

To take these in chronological order, the earlier is Thomas 
v. Brown (1876), 1 Q.B.D. 714, where it was held, as a 
proposition of general application, that where upon a verbal 
contract for the sale of land the vendor is willing to complete 
and give the purchaser all he had bargained for, a purchaser 
who takes advantage of the statute to repudiate is not 
entitled to recover any deposit he has paid. As was mentioned 
in the judgments of the court, any other decision would lead 
to the remarkable conclusion that a party is at liberty to 
take advantage of his own wrong in repudiating a valid, 
although unenforceable, contract. Casson v. Roberts, which 
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had been relied upon by the plaintiff in his argument, was 
either distinguished or dismissed by the court on the ground 
that it was not adequately supported by reasoning. 

The latest decision on the point, so far as I am aware, is 
Monnickendam v. Leanse (1923), 39 T.L.R. 445, in which 
Horridge, J., considered all the authorities and expressed his 
preference for Thomas v. Brown, supra, over Casson v. Roberts, 
without, however, drawing attention to the deficiencies of 
the latter in the matters which I have mentioned. The 
decision is nevertheless valuable, not only as a reinforcement 
of Thomas v. Brown, but also for the careful analysis it 
contains of the basis of the purchaser’s claim to have his 
deposit returned to him. This claim had been put forward on 
three separate grounds, the first of which was that the 
purchaser was entitled to recover his deposit as money had 
and received to his use. The reasons for which a claim 
based on this ground must fail in circumstances such as these 
have already been discussed. The second ground was that 
there had been a total failure of consideration, but the whole 
trend of authority on contracts which are unenforceable by 
reason of the statute runs counter to this plea; the contract 
was still on foot so far as the vendor was concerned, and he 
had accepted the deposit as security against the purchaser’s 
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SOMEWHAT suddenly and silently Pts. II and III of the 
Agriculture Act, 1947, were put into operation as from 
Ist March last. If the B.B.C. had not got wind of the Order 
in Council, many of those affected might still be ignorant of 
the considerable changes made to their rights and duties. 

Agriculture is, as many evacuees learned during the recent 
war, often a matter of long processes, far more time separating 
cause and effect than is the case in industry (contrast, for 
instance, the raising of a crop of wheat with the baking of a 
loaf of bread). Hence, what I propose to do in this article 
is first to summarise the provisions of the two Parts, and then 
mention briefly those most likely to deserve the immediate 
attention of the practitioner. 

Part II is concerned with ensuring good estate management 
and good husbandry by owners and occupiers of agricultural 
land (defined in s. 109 (1) of the Act, and it should be noted 
that it may be land which “in the opinion of the Minister 
of Agriculture and Fisheries’’ ought to be brought into use 
for agriculture). The owner-occupier is subject to both sets 
of obligations, which are to be found in ss. 10 and 11 of the 
Act, dealing with good estate management and good husbandry 
respectively. 

The two words “ efficient production,” which occur in both 
sections, fairly indicate their object. The owner fulfils his 
responsibilities in so far as his management of the land and 
(so far as it affects management of that land) of other land 
managed by him is such as to be reasonably adequate, having 
regard to the character and situation of the land and other 
relevant circumstances, to enable an occupier reasonably 
skilled in husbandry to maintain efficient production ; the 
occupier fulfils his in so far as the extent to which the unit is 
being farmed is such that, having regard to the character and 
situation of the unit, the standard of management thereof 
by the owner and other relevant circumstances, the occupier 
is maintaining a reasonable standard of efficient production, 
while keeping the unit in a condition to enable such standard 
to be maintained in the future. I have not set out both 
definitions in full, but the gist of them is, as mentioned, that 
owner and occupier must so conduct themselves as to ensure 
efficient production. Both duties are qualified by reference 
to character and situation of land or unit and other “ relevant 
circumstances ’’ (these are defined in s. 109 (3), and include 
all circumstances other than the personal circumstances of 
the owner or occupier). But two contrasts may usefully 
be noted. In the case of ownership, other land may be 
considered ; in the case of the occupier, only his unit (defined 
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choosing to repudiate. The very event against which the 
vendor had insured himself by accepting the deposit could 
not be used by the purchaser as a means for nullifying the 
security he had himself given. Lastly, the purchaser had 
pleaded mistake of fact, but as the court had found that 
there had been a concluded contract, and had referred the 
payment of the deposit to the contract, it was clear that 
neither party had at any time laboured under any mistake 
of fact. 

This being the state of the authorities, I think it is time 
that Casson v. Roberts should be quietly buried in whatever 
equivalent of Kensal Green is appropriate to decisions which, 
if they have to be made, should never achieve an inconvenient 
immortality in the reports. The law on this question is, I 
think, clear, and it is this: a purchaser who chooses to 
repudiate a valid contract under cover of s. 40 of the Law of 
Property Act, 1925, cannot recover any deposit he has paid 
thereunder, unless the contract itself expressly provides for 
such an event. Laymen who make their own contracts for 
the sale of land involve themselves in some pretty startling 
consequences, but even so such a provision in a contract is, 
to say the least, unlikely. 

“ABC” 






in s. 109 (2)). The definition of good estate management 
requires visualisation of a hypothetical occupier ‘‘ reasonably 
skilled’; that of good husbandry may call for allowances 
because of the shortcomings of the particular owner. 


Section 10 also makes special reference to the discharge, 
where there is a duty on the owner to provide, maintain, etc., 
fixed equipment, of that duty, but this is a matter which can 
be more conveniently discussed in connection with Pt. III. 


Coming to the method of enforcing these duties, it will 
be found that (except in the case of a fixed equipment duty) 
the first step and a condition precedent of other steps is the 
making of a supervision order by the Minister (of Agriculture, 
etc.), to be reviewed twelve months later and again every 
twelve months while it remains in force, and entitling the 
Minister to inspect the land while it does so remain in force. 
The ground for making the order is that the owner or occupier 
is not fulfilling his responsibilities, and it is to be made only 
after consideration of any representations made by those 
concerned. While it is in force the Minister may give 
directions “in the interest of the supply of food or other 
agricultural products ’’ (s. 14), and may authorise someone 
else to carry them out if the person served does not. 
Supervision is to continue until “ satisfactory improvement ” 
is shown or, the Minister despairing of such, the drastic remedy 
of dispossession is applied ; and it may be mentioned here 
that on the occasion of annual review either owner or occupier 
may request the Minister to dispossess the other (see the 
qualifications mentioned at the end of my fourth paragraph). 

In the case of dispossession, there is a right not only to make 
representations but also a right of appeal to the Agricultural 
Land Tribunal. For the remedy is indeed drastic. In the 
case of bad estate management, the Minister simply acquires the 
land compulsorily (the measure of compensation being that 
of Pt. V of the Town and Country Planning Act, 1947). In 
the case of bad husbandry, there are various possibilities : 
if the occupier be tenant, the tenancy may be determined ; 
if owner-occupier, the land may be let to an approved tenant 
or the owner ordered to farm it himself (s. 17). If he does 


not, the Minister may take possession, and farm it by some 
person under his direction, or entrust it to some person who 
will stand in the same relation to him as does a tenant from 
year to year to his landlord, the terms to be appropriate to 
such a relationship (s. 18). 

And now for Pt. III which, while it does not megflace 
1925, 


the provisions of the Agricultural Holdings Act, 
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introduces some almost revolutionary changes into the 
relationship of landlord and tenant of agricultural land. 

One of these deals with the provision, etc., of fixed 
equipment, a subject to which I briefly referred in my fifth 
paragraph. Practitioners will be familiar with the type of client 
who labours under the delusion that when two people have 
proprietary interests in one thing, one person is necessarily 
responsible to the other for its repair; who inquires who is 
bound to repair it rather than whether anyone is so bound. 
Section 37 is designed to secure that one of the two is. To 
appreciate it, it is necessary to divide all agricultural tenancy 
agreements into two kinds: those in which an obligation 
or obligations with regard to the maintenance, repair and 
insurance (not the provision, to which I will refer presently) 
of fixed equipment (which includes buildings and works and 
also anything grown for a purpose other than use after 
severance, consumption, or amenity: s. 109 (3)) is expressed 
in writing and imposed on one party, and those in which it is 
not. (I think disputes arising out of agreements evidenced 
“partly in writing’? have been deliberately anticipated.) 
Where it is not so imposed, or to the extent to which there is 
such a deficiency, a somewhat lengthy model clause (S. I. 1948 
No. 184) becomes automatically part of the tenancy agreement. 
Roughly, the clause divides responsibility by reference to 
subject-matter ; but I must leave full discussion until another 
occasion. 

But it is convenient now to revert for a moment to Pt. II 
which, while providing that as regards good estate management 
an owner is not responsible for anything which his tenant is 
obliged to do (s. 10.43)), enacts that the Minister may, though 
no supervision order has been made, give directions not only 
for maintenance and repair of, but also for provision and 
improvement of, fixed equipment (s. 14 (3)). 

The other alterations of the law effected by Pt. III include 
new provisions for securing written agreements, for compensa- 
tion for improvements, for dilapidations, for altering rent and 
modifying agreements affecting permanent pasture, for further 
security of tenure, for arbitration. 

The machinery for securing written tenancy agreements, 
provided by s. 38 and Sched. VI, does not aim merely at the 
reduction to writing of existing verbal agreements. Any 
agreement which does not cover points which it should cover 
may be dealt with. If negotiation fails to achieve the desired 
result, either party may resort to arbitration, when the 


TO-DAY AND 


LOOKING BACK 
On 13th March, 1819, Mr. Serjeant Copley, then Chief Justice 
of Chester, married Mrs. Sarah Garay Thomas. She was the 
niece of his friend, Sir Samuel Shepherd, then Attorney-General, 
and soon afterwards Chief Baron of the Exchequer in Scotland, 
at whose house he met her. Her first husband had_ been 
Lieutenant-Colonel Charles Thomas, of the Coldstream Guards, 
who had been killed at Waterloo within a few weeks of their 
marriage. Copley was now a handsome, vivacious man of 
forty-six, his bride was between twenty and thirty, one of the 
most brilliant women of her day and looking like a picture by 
Leonardo da Vinci. During the laborious years in which he 
was laying the foundations of his career, he had withdrawn from 
almost all the social pleasures which he keenly enjoyed ; now, 
under her influence, his life blossomed again, for she became in the 
fullest sense his helpmate, and his political and social success 
was due to her support and counsel. Solicitor-General, Attorney- 
General, Master of the Rolls, Lord Chancellor and Baron 
Lyndhurst ; thanks to her stimulus he plucked the fruits of 
success. It was by her advice that, after he had lost the 
Chancellorship, he accepted the solace of becoming Chief Baron 
of the Exchequer. Immediately after their marriage, they set 
up a brilliant establishment in George Street, Hanover Square, 
and fashionable success reflected back on him new credit and 
influence. It was a terrible blow to him when, in January, 1834, 
she died suddenly in Paris after a short illness. 

MURDER IN COURT 

Nor long ago there was a scene of high drama in a French criminal 
court when a young man, found guilty of stealing twenty gold 
coins from his grandfather, leaned over and plunged a knife 
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arbitrator has the possibly unenviable task of completing the 
picture by reference to what is reasonable and just. The 
points which should be covered are to be found in Sched. VI ; 
it is interesting to note that they include a forfeiture clause. 

Compensation for improvements is now divided into 
compensation for “long-term’’ and for “ middle-term ’ 
improvements, the former subdivided into those for which 
the landlord’s consent must be obtained, and those for which 
it must be sought but may be given by the Minister if refused. 
Different measures of compensation are also introduced : 
long-term improvements, the increased value of the holding ; 
medium-term, the old measure of value to an incomer 
(ss. 22-28). 

Dilapidations can now be claimed only at the end of a 
tenancy (or series of tenancies) and, whether based on contract 
or on the Act, must be referred to arbitration (s. 29). 

Rent may be changed in two ways. At (generally speaking) 
not less than three-yearly intervals, either party may refer the 
question of the amount of rent to arbitration (though no 
change can take effect before a notice to quit could expire). 
But, apart from arbitration, a landlord is now entitled to 
increase rent on the ground of improvements made by 
him (s. 35). 

The variation of agreements affecting permanent pasture 
provides for reduction, by order of the Minister, of the acreage 
of permanent pasture stipulated for by the tenancy (s. 36). 

The very important provisions affecting security of tenure 
repeat, with some variations and omissions, the grounds on 
which, under the Agricultural Holdings Act, 1923, s. 12, a 
landlord could be excused compensation for disturbance. 
In particular, the procedure by which bad husbandry may be 
established is rendered very elaborate, involving an application 
to the Minister (s. 30 (1) and Sched. V). But the security 
introduced by s. 31 is something new and far-reaching indeed, 
providing, generally, for ministerial consent as a condition 
of the validity of notice even if the landlord would be willing 
to pay compensation. 

That section should be carefully considered by those 
advising intending landlords. Other provisions which, I 
suggest, should be given immediate attention are those of 
s. 12 (6) (registration of supervision orders) ; s. 21 (4) (register 
of owners and trustees) ; s. 37 (importing of fixed equipment 
model clause) and s. 38 (verbal and imperfect agreements). 
R.B, 





YESTERDAY 


into the heart of a widow who had acted as the nurse to the old 
man. Afterwards she had become the grandson’s mistress, and 
he now alleged that she had practised witchcraft to induce him to 
steal. Add to this the fact that he was an ecclesiastical student 
and only twenty years old, while she was seventeen years older, 
and you have all the basic material for a tragic opera or-for one 
of those stark, gloomy films of peasant life and death. In 
England murders in court are hard to recall. There was, however, 
one at the Old Bailey in 1714. A woman, called Jane Housden, 
was brought to the bar to be tried for a coining offence. William 
Johnson, a highwayman, who had the usual sort of interest in 
her, for they had worked together, tried to insist on speaking to 
her. The head turnkey told him that he could not do so until 
the case was over. Thereupon Johnson drew a pistol and shot 
him dead there and then in the court room, while Jane applauded. 
The judges ordered them both to be tried immediately for murder 
and “ notwithstanding the publicity of their offence, they had 
the confidence to deny it to the last moment of their lives.” 
They were, of course, convicted and executed and afterwards 
Johnson’s body was hanged in chains between Islington and 
Highgate. That is more like the world of ‘‘The Beggar’s Opera.” 
BELIEF IN WITCHCRAFT 
THAT the young Frenchman believed in witchcraft and revenged 
himself on the supposed witch is, perhaps, not quite as surprising 
as some rationalising people would like to think. Even against 
our modern industrial background of applied science there is 
enough astrology and fortune-telling to indicate a not exclusively 
scientific outlook, though for the last couple of hundred years 
witchcraft has been no offence, but only pretending to be a 
witch. It was in the reign of George I that the last official 
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execution for the old unhallowed crime took place in Sutherland- 
shire. In England the last convictions were in Huntingdonshire 
in 1716, and before that in Hertfordshire in 1712. But the Act 
which changed the law in 1736 was not in harmony with popular 
feeling. In 1751 a man was hanged at Tring for having taken a 
leading part in lynching a supposed witch. On the morning of 
his execution he signed a solemn declaration of his belief in 
witchcraft and “‘ the infatuation of the greater part of the people 
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in that country was so great that they would not be seen near the 
place of execution, insisting that it was a hard case to hang a man 
for destroying an old wicked woman that had done so much 
damage by her witchcraft.’””’ Was that still long ago? Well, 
in 1863 a poor old man was ducked and generally maltreated for 
supposed sorcery and died of exposure. That was in Essex, at 
Castle Headingham. Nearer still, in 1895, a man in Tipperary 
burnt his own wife as a witch. 





PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :— 


PoLicE PENsIons BiLi [H.C.| {2nd March. 


ktead Second Time :— 
LocaL GOVERNMENT BIL [H.C. 
MERCHANT SHIPPING BILL [H.L. 
SutTTon’s HospiraAL IN CHARTERHOUSE 
CONFIRMATION BiLv [H.C. | 


{2nd March. 

[4th March. 
CHARITY SCHEME 

[2nd March. 


In Committee :— 
ARMY AND Aik Force (WOMEN’s SERVICE) BILL [H.C.] 
[4th March. 
CINEMATOGRAPH FiLtms Bit [H.C.] [4th March. 


HOUSE OF COMMONS 
Read Second Time :— 
LonpON County CounciL (GENERAL Powers) BiLv [H.C.] 
{3rd March. 
Read Third Time : 
NATIONAL ASSISTANCE BILL [H.C. 
WaTeER Bitvt |H.L 


QUESTIONS TO MINISTERS 


PuBLic TRUSTEE (REVISED FEEs) 


[5th March. 
{3rd March. 


Mr. Joynson-Hicks asked the Attorney-General upon what 
basis the revised fees payable to the Public Trustee under 
S. R. and O., 1947, No. 2720, have been arrived at ; and whether 
he is aware that the new fees range up to 1,200 per cent. in excess 
of those charged by responsible trustee corporations. 

The SoLiciror-GENERAL: The revised fees payable to the 
Public Trustee under S.R. and O., 1947, No. 2720, were fixed, 
in accordance with s. 9 of the Public Trustee Act, 1906, upon 
the basis that they should produce an annual amount sufficient 
to discharge the salaries and other expenses incidental to the 
working of the Act and no more. ‘The fees payable to the Public 
Trustee prior to Ist January, 1948, had remained unaltered 
since 1926. No useful comparison between the fees charged 
by the Public Trustee and another trust corporation can be 
made by reference to particular fees but only by comparing the 
total of the fees charged in cases of a similar nature. I am quite 
unaware of any case in which the total fees of the Public Trustee 
would exceed the total fees of another trust corporation by any 
figure of the order of 1,200 per cent. 

Mr. Joynson-Hicks: Is it not a fact that the general level 
of fees now being charged by the Public Trustee range up to 


400 per cent. in excess of those charged by trustee corporations, 
and is not that itself an exceedingly bad example for the Public 


Trustee to set, when compared with the fees charged by City 
interests and private enterprise ? 

The Soticiror-GENERAL: The circumstances of private 
corporations and the Public Trustee Corporation differ in many 
respects, but the increase over the 1926 rates is, in the main, 
something in the region of 33} percent. It is true that the present 
difference in the rates between the Public Trustee and private 
institutions is something like three or four times, but, in 1926, 
it was already something like two or three times as much, so 
that the difference in degree has altered very slightly. 

{1st March. 


AGRICULTURE Act, 1947 (DATES OF OPERATION) 

Mr. ALpass asked the Minister of Agriculture when the 
remaining parts of the Agriculture Act, 1947, will be brought into 
operation. 

Mr. T. Witttams: An Order in Council has been made 
bringing Pts. II] and III of the Act, together with the relative 
Schedules, into operation as from Ist March, 1948. Part II 


deals with the responsibilities of owners and occupiers to 
manage and farm their land in accordance with the rules of 
good estate management and of good husbandry, while Pt. III 
deals with the relationship of landlords and tenants of agri- 
cultural holdings by amending and extending the Agricultural 
Holdings Act, 1923. The Order in Council also brings into 
operation as from the same date s. 95 dealing with special direc- 
tions to secure production and s. 101 dealing with the provision 
of equipment and services for pest control. 

Owing to administrative difficulties it has not been possible 
to arrange for Pt. I of the Act, dealing with guaranteed prices 
and assured markets, to be brought into operation on 
lst March. It is, however, the intention to bring this Part into 
operation by the beginning of April. This slight delay will be 
in no way detrimental to producers, since the machinery already 
in operation for fixing guaranteed prices in advance and pro- 
viding assured markets corresponds to that provided for in 
Pt. I of the Act. 


I am not yet in a position to say when it will be possible to 
bring into operation Pt. IV of the Act dealing with Smallholdings, 
and the remaining sections of Pt. V dealing with statistics and 
with pest control. I hope, however, that this can be done before 
the end of this year. {lst March. 


BLACK MARKET PROSECUTIONS (LEGAL STAFF) 

Mr. GALLACHER asked the President of the Board of Trade 
how many barristers are retained by his Department for the 
prosecution of black marketeers ; and is he satisfied that they 
are sufficient to cope with the number of cases involved. 


Mr. H. Witson: Ten barristers and seven solicitors in the 
Prosecutions Branch of my Solicitor’s Department are respon- 
sible for the preparation and conduct in court of cases involving 
contraventions of the Acts and Statutory Instruments for the 
administration of which the Board is responsible. About one- 
third of these cases are conducted in court by solicitor agents. 
I am satisfied that the number of officers employed is sufficient 
to cope with the cases arising at present. [4th March. 


Town AND CountRY PLANNING Act (REGULATIONS) 

Answering questions by Mr. WALKER-SMITH, the MINISTER OF 
Town AND CountTRY PLANNING stated that the various regula- 
tions empowered or required under the Town and Country 
Planning Act would be promulgated at various dates from the 
end of March onwards. Regulations under s. 81 in respect of 
mineral workings were in draft, he stated, and would be made as 
soon as possible after discussion with the bodies concerned. 


{2nd March. 


UNMARRIED MOTHERS IN AUSTRIA AND GERMANY 


When Mr. SorENSEN again raised the question of unmarried 
German and Austrian women who had had children by British 
fathers, the ForEIGN SECRETARY, after referring to an answer 
given to Mr. Sorensen on 2nd February, 1948 (92 Sor. J. 99), 
said that the legal position was being considered. The normal 
procedure for the registration of births in both Germany and 
Austria enabled the mother of a child to record whom she claimed 
the father to be. The Austrian authorities had been informed 
that it was hoped that the problem of unmarried mothers who 
had children by foreign fathers would be dealt with by the United 
Nations Economic and Social Organisation. In the absence 
of a central German authority, no representations had been 
received in respect of German women. [3rd March. 


Wills and Bequests 


Mr. H. M. Crookenden, retired solicitor, of Headley, Surrey, 
left £44,645. 
Mr. H. B. Piper, solicitor, of Worthing, left £385,770. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLIciIToRS’ JOURNAL] 


Furnished Houses (Rent Control) Act, 1946, and Licensees 

Sir—I am most interested in the opinions expressed by 
“L.G.H.H.-S.” in his article on The Furnished Houses (Rent 
Control) Act, 1946, in the issue of THE SOLIcIToRS’ JOURNAL of 
28th February, 1948. 


His general conclusion is that “ all the indications of the Act 
go to show that it contemplates contracts of tenancy and those 


alone.”” It seems to follow therefore that if the occupier is only 
a licensee he is not entitled to make a reference to the 
tribunal. 


Probably the busiest tribunals are those in London whose 
main business no doubt is with furnished ‘“ single rooms” and 
“ flatlet ’? contracts. Generally I believe the landlady retains 
a key of such rooms and has access to them whilst the occupants 
are out at work, for the purpose of cleaning, emptying of waste 
bins, gas meters, etc. I have always assumed that occupants 
of such rooms, not having exclusive possession, are licensees and 
not tenants. 


If I am correct in this assumption it would appear that many 
references to London tribunals are ill-founded. The words in 
the Act upon which “ H.-S. ”’ relies to support his view that only 
contracts of tenancy come within its purview are the words 
“rent”? and “let at a rent’”’ in the preamble and the word 
“rent ’’ which occurs frequently in s. 2. The fact that the 
grantee of the right to occupy is for convenience referred to as 
“lessee ’’ does not seem to help the argument, for this word is 
not a definition. It is merely a convenient way of saying: 
“ The person to whom the right to occupy is granted.”’ 


Upon the assumption that most London landladies grant 
“licences ’’ and not “‘ tenancies’’ to the occupants of rooms, 
I think it is still arguable that the Act applies to such 
contracts. 


Southgate v. Watson decided that a house was not “ let” 
within the meaning of the Rent Acts where a person occupied 
a requisitioned house. As the local authority has no estate out 
of which to carve a lease this is understandable. The operative 
words, however, of the 1946 Act are “ right to occupy.”” These 
words do not in themselves limit the type of occupation to that 
of a tenant. 


Is it possible that the Legislature avoided the use of the word 
“let? because it was desired to include “ licensee ’’ and so 
substituted the words “ right to occupy ” ? 


The argument, however, that the Act only applies to those 
contracts in which the relationship of landlord and tenant exists 
is, at first sight, supported by the many references to “ rent,’’ 
a rent being the form of periodical payment which is made by 
a tenant. It seems clear, however, that the word ‘‘ rent”’ is 
not used in a technical sense and does not mean “‘ rent service.” 
Rent service can only issue out of land whereas the “ rent” 
referred to in the Act may include payment for use of furniture 
and for services, in fact it must include one or other of these to 
bring the contract within the Act. Such payments are not 
true ‘‘ rents.” 


The definition of ‘“‘ rent’ in s. 12 (2) also appears to relate 
to contracts which might be framed in the form of a licence. 
Quoting an imaginary example, if the occupant of a furnished 
toom entered into a written contract admitting that his landlady 
retained control over the room and should have access for cleaning, 
inspection, emptying of waste bins, gas meters, etc., and agreed 
to pay £1 per week for his room, 5s. per week for use of furniture 
and 5s. per week for cleaning without mentioning the word 
“rent,”” I cannot see how such a form of occupation (which I 
assume would constitute a licence and not a letting) could be 
excluded from the definition of ‘‘ rent” in s. 12 (2) of the Act. 


If my point is a sound one it would seem that a competent 
draftsman could prepare a short form of agreement for letting 
(using the word in a popular sense) of furnished rooms which 
could be sold to and used by landladies and which would defeat 
the Act and please the landladies. 


Perhaps my fears that ‘the bottom has again been 
knocked out of the Act” are without foundation, and further 
enlightenment from “‘ H.-S.” would be appreciated. 


G. E. ALLEN. 


Caterham. 


THE SOLICITORS’ 





[Vol. 92} 153 


JOURNAL 


NOTES OF CASES 


COURT OF APPEAL 
WORKMEN’S COMPENSATION : CONCLUSIVENESS 
OF MEDICAL CERTIFICATE 
Williams v. Tredegar Iron & Coal Co., Ltd. 
Scott, Bucknill and Somervell, L.JJ. 
21st January, 1948 

Appeal from Tredegar County Court. 

The medical board set up under the Silicosis and Asbestosis 
(Medical Arrangements) Scheme, 1931, having issued a certificate 
in relation to the respondent workman in accordance with the 
Scheme, added to the certificate the words: “he is, however, 
unfit for any work owing to conditions not associated with the 
disease.’’ By para. 5 of the Scheme a certificate given by the 
board ‘‘in pursuance of the . . . Scheme shall be conclusive 
evidence of the matters therein certified . . .’’ The employers, 
appealing against the county court judge’s award in favour of the 
workman, contended that those words were conclusive. 

Scott, L.J.—Bucknitt and SoOMERVELL, L.JJ., agreeing— 
said that the words were clearly not conclusive. It would be 
against the policy of the Workmen’s Compensation Act, 1925, 
and the Scheme of 1931, for a specially qualified medical board, 
with a very special jurisdiction, to be able to certify conclusively 
on any matter outside that jurisdiction, which the sentence in 
question, referable as it was to no particular disability, did. 
Appeal dismissed. 

APPEARANCES: Wallace Jones (Theodore Goddard & Co., for 
T. S. Edwards & Son, Newport, Mon.) ; Paull, K.C., and Rk. M. 
Everett (William A. Crump & Son, for A. J. Prosser, Cardiff). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


SALE OF GOODS: TERMS OF PAYMENT 
Amos & Wood, Ltd. v. Kaprow 
Scott, Bucknill and Somervell, L.JJ. 6th February, 1948 

Appeal from Lynskey, J. 

By an agreement, confirmed by letter, the plaintiff company in 
July, 1946, conferred sole selling rights in a patent lipstick 
container on the defendant. The defendant was to place an 
initial order for 1,000 gross to be delivered by instalments, the 
terms of payment for goods delivered being ‘‘ seven days prompt 
payment less 2} per cent. discount.” Deliveries were made on 
several days in August, the last on the 23rd. The defendant not 
having paid for them, the plaintiffs on the 28th informed him 
that they would regard him as in breach of contract unless he 
paid by the 30th. He did not reply, and the plaintiffs thereupon 
made other arrangements for sale of the containers, and brought 
an action for £187, the price of goods sold and delivered and for 
damages for repudiation of the contract. The defendant acknow- 
ledged liability for the £187, denied repudiating the contract, 
and counter-claimed for damages, alleging repudiation by the 
plaintiffs. Lynskey, J., construed the agreement as meaning 
that if the defendant failed to pay within sevén days he lost the 
24 per cent. discount, but still had a reasonable time within which 
to pay. He therefore gave judgment for the defendant on claim 
and counter-claim. The plaintiffs appealed. 

SOMERVELL, L.J.—Scott and BuckKNILL, L.JJ., agreeing—said 
that in his opinion, on the true construction of the agreement, 
no reasonable period for payment remained to the defendant 
after seven days from delivery. Any further period of credit 
could have been provided for expressly. It followed that the 
defendant had committed a breach of contract by failing to pay 
within seven days of delivery; but the plaintiffs were not, in the 
circumstances, justified in treating the contract as repudiated. 
Appeal dismissed. 

APPEARANCES: Scott Cairns, K.C., and Hallis (Tarlo, Lyons 
and Co.) ; Levy, K.C., Caplan and Craddock (William Foux & Co.). 

(Reported by R. C. CatBurn, Esq., Barrister-at-Law.)} 


TOWN PLANNING: ‘“ FACTORY ” 
Stanger v. Hendon Corporation 
Scott and Somervell, L.JJ., and Vaisey, J. 
11th February, 1948 

Appeal from the Divisional Court (91 Sov. J. 370). 

The respondent corporation, as town planning authority, 
having set aside part of their area as a residential zone under their 
town planning scheme, notified the appellant, a consulting 
engineer, that they proposed to prohibit the use of certain 
premises occupied by him in the area as an industrial building, 
which expression, the scheme provided, was to be interpreted 
by reference to the definition of ‘‘ factory ’’’ in s. 151 (1) of the 
Factories Act, 1937. The engineer tested concrete slabs on his 
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premises by mixing concrete in one machine and crushing moulded 
slabs in another machine, both machines being driven by 
electricity. Information gained from the tests was promulgated 
by the engineer for fees in the course of his profession. Persons 
were employed in manual labour on the premises. On a com- 
plaint by the engineer, by way of appeal against the notice, under 
s. 13 of the Town and Country Planning Act, 1932, the justices 
held the notice invalid. The Divisional Court reversed that 
decision, and the engineer now appealed. By s. 151 (1) of the 
Act of 1937, “‘ factory ’’ means any “‘ premises in which .. . 
persons are employed in manual labour in any process for . . . 
(a) the making of any article . . . or (b) .. . the breaking up of any 
article . . . being premises in which . . . the work is carried on by 
way of trade or for purposes of gain. . .”’ 

Scott, L.J., said that the premises were a “ factory ” within 
the meaning of s. 151 (1), and, therefore, an ‘‘ industrial building ”’ 
within the meaning of the town planning scheme, because the 
work carried on there (being otherwise within the definition) 
was “‘ for purposes of gain.”” The word “ gain” there included 
professional and indirect gain which did not arise out of the sale 
of the articles made on the premises or out of any transaction 
in which such articles played a part. 

SOMERVELL, L.J., agreeing, said that, as the definition of 
“‘ industrial building ”’ in the scheme was referable to the definition 
of “ factory ”’ in the Act of 1937, it ought to be construed strictly 
by reference to that definition, and should not (as he thought 
Lord Goddard, C.J., had perhaps suggested) be given an extended 
meaning by virtue of the town planning context. 

VaISEY, J., agreeing, said that he would have been prepared 
to hold that the premises were a factory as being “‘ premises in 
which articles are made . . . incidentally to the carrying on of 
building operations . . .” within para. (xii) of s. 151 (1). 

Appeal dismissed. 

APPEARANCES : Capewell, K.C. H. A. Hill and D. P. Kerrigan 
(Coward, Chance & Co.) ; Rowe, K.C., and Squibb (the Town Clerk, 
Hendon). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DIVORCE: REVIVAL OF CONDONED CRUELTY 
Kafton v. Kafton 
Tucker, Bucknill and Cohen, L.JJ. 16th February, 1948 
Appeal from Mr. Commissioner Blanco White. 


The appellant husband and the respondent were married in 
1931. The wife’s petition for divorce, lodged on 26th April, 1946, 
alleged various incidents of cruelty from 1931 to the end of 1934, 
and two such incidents in 1940. The commissioner found as a 
fact that cruelty as alleged up to and including 1940 was proved. 
That cruelty was condoned by sexual intercourse which took 
place regularly until November, 1943, when the husband left the 
wife, having accused her of associating with prostitutes. The 
commissioner granted the wife a decree nisi on her petition, 
holding that he had deserted her and so revived the condoned 
cruelty. The husband appealed. 

TucKER, L.J.—BuUCKNILL and CoHEN, L.JJ., agreeing—said 
that the reasoning in Beard v. Beard [1946] P. 8, which decided 
that desertion short of the statutory period of three years was 
sufficient to revive the condoned matrimonial offence of adultery 
applied equally to revival of condoned cruelty. Desertion and 
condonation had not been pleaded here. It was not necessary 
that condonation should always be pleaded ; but failure to plead 
it did not relieve the judge of the duty of investigating the 
question if there was any material in the case indicating the 
possibility of the existence of condonation. The course taken by 
Hodson, J., in Lloyd v. Lloyd and Hill [1947] P. 91 was correct. 
It was unfortunate that that course had not been taken here. 
The husband was not required to set up adultery at the trial, 
as that was not a defence to cruelty. The circumstances would, 
however, have to be very strong to justify the Court of Appeal 
in ordering a new trial which would enable the husband to charge 
his wife with adultery when, as here, with his eyes open he had 
for some reason expressly refrained from doing so at the original 
hearing. It would be wrong, on the facts, to order a new trial. 
As for the husband’s complaint of lack of corroboration of the 
wife’s evidence, corroboration, where cruelty was alleged, was 
not requisite as a rule of law. It had never been decided that 
the court was not entitled, in a proper case, to act on the uncorro- 
borated testimony of the petitioner. That statement must not 
be understood, however, as in any way weakening the desirability 
of corroboration in such cases. Appeal dismissed. 

APPEARANCES : Gallop, K.C., and Simon (Albin Hunt & Stein) ; 
Levy, K.C., and C. Lawson (Thornton, Lynne & Lawson.) 

[Reported by R, C, Carpurn, Esq., Barrister-at-Law.} 
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CHANCERY DIVISION 
PRACTICE NOTE 
SUMMONS: NUMEROUS DEFENDANTS 
Vaisey, J. 10th February, 1948 
Vaisey, J., said that in cases where the defendants to a 
summons were numerous, with the result that the heading did 
not clearly indicate the beginnings and endings of the names of 
the successive defendants, it would be a convenient practice to 
insert before the name of each defendant a prefix consisting of 


a number or a letter in a bracket. 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 


KING’S BENCH DIVISION 
THEFT IN HOTEL: DOOR INSUFFICIENTLY SECURED 
Bonham-Carter v. Hyde Park Hotel, Ltd. 
Lord Goddard, C.J. 11th February, 1948 

Action tried by Lord Goddard, C.J. 

The plaintiff occupied in the defendants’ hotel a bedroom 
from which a door gave access to the neighbouring bedroom. 
The door was secured on the plaintiff's side by a turnbuckle, 
a light type of bolt in general use for bathroom and lavatory 
doors. A thief having broken through the door and stolen 
property of the plaintiff, she sued the defendants for damages. 

Lorp GopparbD, C.J., said that it was necessary to give proper 
protection in hotels where there were communicating doors. 
The degree of care required could not be precisely stated, for it 
depended on the particular circumstances. The door in question 
was of substantial construction. Strong bolts could easily have 
been fitted to it. It was provided with a mortise lock, which was 
not, however, engaged. No more than a good strong push, or the 
use of an instrument like a small jemmy, was required to force 
this turnbuckle. It was enough to secure privacy, but not enough 
to secure safety. It provided no protection at all to anyone 
determined to pass through the door. It was not the kind of 
protection that an innkeeper should give. There must be 
judgment for the plaintiff. 

APPEARANCES : Melville Buckland (Stileman, Neate & Topping) ; 
R. M. Everett (Gardner & Co.). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COMMISSION ON “ BUSINESS DONE”: CONSTRUCTION 
Leak v. Charles & Sons, Ltd. 
Morris, J. 25th February, 1948 

Action tried by Morris, J. 

The plaintiff entered into the service of the defendants under 
a contract which provided that on termination of the contract 
by either side by three months’ notice the defendants would “ be 
willing to pay commission at 2} per cent. on business done with 
customers ’’ who had been introduced by the plaintiff for nine 
months after he left their service. The plaintiff, after due 
determination of the contract, left the defendants in December, 
1945. The defendants sold their business to another company in 
March, 1946. During the period after the plaintiff's departure 
the orders placed by customers who had been introduced by him 
amounted to £67 13s. 6d., 2} per cent., commission on which 
amounted to {1 13s. 10d., which the defendants in fact paid to 
the plaintiff. In the same period payments made by such 
customers amounted to £577 12s. 2d. The plaintiff contended 
that he was entitled to 2} per cent. on that sum, and irrespective 
of the date when the orders were placed, and that, if his con- 
struction were not adopted, the effect would be that money 
would have been received by the defendants on orders placed by 
customers introduced by him on which he would receive no 
commission. 

Morris, J., said that he could not construe “ business done ” 
as ‘‘ payments received.” The parties could have made an 
agreement in those terms had they so intended. The expression 
“business done”’ was quite inapt to cover payments made 
without reference to the date of the respective orders. The 
plaintiff further contended that it was an implied term of the 
contract that the defendants would not, during the nine months 
after he left them, deprive him of commission by putting it out 
of their power to do business with the customers introduced by 
him, and that the sale of the defendants’ business in March, 1946, 
was in breach of that contract. The principles applicable were 
clearly set out in Lazarus v. Cairn Line of Steamships, Ltd. (1912), 
106 L.T. 378, and Reigate v. Union Manufacturing Co. (Ramsbottom), 
Lid. [1918] 1 K.B. 592. In his view, no such term could be 
implied from the contract. It was not necessary to imply it in 
order to give business efficacy to the contract, and the plaintiff 
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had admitted in evidence-that the defendants would not have 
been obliged to accept every order during the nine months. 
Judgment for the defendants. 
APPEARANCES: Neil Lawson (Arthur C. Dowding) ; 
Lyell (Young, Jones & Co.). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Maurice 


PROBATE, DIVORCE AND ADMIRALTY 
ACTION TO ESTABLISH WILL: LACHES 
Briscoe v. Broughton 
Willmer, J. 4th February, 1948 
Appeal from Mr. Registrar Norbury. 


The registrar made an order dismissing the application of 
the defendant to an action for its dismissal as frivolous and 
vexatious. The plaintiff, as administrator of one Samuel 
Williams, sought to establish a will dated 23rd December, 1891, 
made by a man who died in 1892, of which alleged will Williams 
was sole executor and beneficiary. In 1912 the will now in 
question was discovered to the plaintiff’s knowledge. He took no 
action on it until 1935. Correspondence and an abortive action 
occupied the time from 1935 until the present action was brought 
in 1946. The defendant alleged laches on the part of the 
plaintiff only in respect of the period from 1912 to 1935, and sought 
to have the action dismissed in limine on that ground. 

WILLMER, J., said that the defendant contended that the 
plaintiff had been guilty of such laches as would make any claim 
by him now to follow the deceased’s assets hopeless. Mohan v. 
Broughton [1899] P. 211; [1900] P. 56 and Willis v. Beauchamp 
(Earl) (1886), 11 P.D. 59, were not decisive here because there 
the plaintiffs were not seeking to establish a will. In Mahon v. 
Quinn [1904] 2 I.R. 267, again, where laches were found, the action 
was for revocation of probate of a will. The doctrine of laches 
was discussed in Erlanger v. New Sombrero Phosphate Co. (1878), 
3 App. Cas. 1218, Lord Blackburn stating the general principle 
at p. 1279. His lordship, having found the plaintiff guilty of 
laches, said that the main point in the case was the plaintiff's 
contention that in no case where it was sought to establish a 
will could the action properly be dismissed in limine, whatever 
the plaintiff’s laches, whatever the period of delay (unless it 
were such as itself to render the alleged will suspect), because 
the court would always try to give effect to a testator’s properly 
expressed wishes. He (his lordship) thought that it behoved 
those interested under a newly-discovered will to assert their 
rights as promptly as possible. He saw no distinction in principle 
between such a case and one where, after an estate had been 
distributed on an intestecy, a person obtained for the first time 
evidence that he was the true next of kin; and in the latter case, 
the authorities showed, the claim must be promptly asserted, and 
would be defeated by laches. The action should be struck out 
as an abuse of the process of the court. Appeal allowed. 

APPEARANCES: Shelley, K.C., and Charles Burke (Piper, Smith 
and Piper) ; Leon (Witham & Co.) 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DESERTION : NON-COHABITATION CLAUSE 
Thory v. Thory 
Jones, J. 13th February, 1948 
Husband’s petition for divorce. 


The parties were married in 1935. In October, 1937, the 
husband left the wife, and there was no cohabitation thereafter. 
After dismissal of her petition for a judicial separation in 1938, 
the wife suggested resumption of married life. The husband 
tefused. In February, 1939, a court of summary jurisdiction 
dismissed the wife’s complaint of desertion, but made a main- 
tenance order on her complaint of wilful neglect to maintain her, 
intentionally including a non-cohabitation clause in the order. 
In February, 1947, the husband filed.a petition for divorce, 
alleging desertion. Applications in April and May to the justices 
to delete the non-cohabitation clause from their order were 
dismissed. The Divisional Court, on appeal, deleted the clause, 
holding that there had been no ground for its inclusion. The 
preliminary question now arose whether the effect of that decision 
was to delete the clause as from the date of the justices’ order 
or as from the date of the appeal, as the fate of the petition must 
depend on decision of that question. 

Jones, J., said that Harriman v. Harriman [1909] P. 123 ; 
53 Sox. J. 265, Mackenzie v. Mackenzie [1940] P. 81; 84 Sot. J. 
113, Gatward v. Gatward [1942] P. 97; 86 Sot. J. 97, and Cohen 
v. Cohen [1947] P. 147, showed that a decree for desertion would 
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not be pronounced if and so long as, before the trial of the 
petition, there was in force a justices’ order containing a non- 
cohabitation clause. Deletion of a non-cohabitation clause which 
had been inserted by mistake would date back to the original 
order (in this case February, 1939). Here there had been no 
mistake, but the Divisional Court had held that there had been 
no ground for insertion of the non-cohabitation clause. In his 
(his lordship’s) opinion, the effect of such a holding was to delete 
the clause as from February, 1939. The time during which the 
clause had been in the order would accordingly not count against 
the petition. [The petition was then dismissed on the merits. ] 

APPEARANCES: Linton Thorp, K.C., and I. H. Jacob (C. 
Hampton Vick, for Sidney J. Peters, Cambridge) ; Karminshi, 
K.C., and Percy Lamb (Vizard, Oldham, Crowder & Cash, for 
Wild & Hewitson, Cambridge). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


PROSECUTION’S ACCEPTANCE OF LESSER PLEA: 
DUTY OF JUDGE 


R. v. Soanes 
Lord Goddard, C.J., Humphreys and Birkett, JJ. 
2nd February, 1948 
Application for leave to appeal against sentence. 


The applicant gave birth to a child after a normal confinement. 
Within two days of her discharge from hospital she killed the 
child by fracturing its skull and throwing it into a canal. 
The applicant having been indicted before Singleton, J., at 
Hereford Assizes for the murder of the child, her counsel, when 
she had been given in charge of the jury, informed the judge 
that she was willing to plead guilty to infanticide. Counsel for 
the prosecution was willing to accept the plea, but the judge 
refused to do so, being unable to find on the depositions any 
indication of the circumstances necessary to a verdict of 
infanticide as distinct from one of murder. He expressed the 
hope that the Court of Criminal Appeal would pronounce on the 
right course in such a case. 

Lorp Gopparp, C.J., giving the judgment of the court, said 
that it was impossible to lay down a hard and fast rule when 
the prosecution should accept a plea for a lesser offence—it must 
always be in the discretion of the judge whether he would accept 
it. Where, however, nothing appeared on the depositions to 
reduce the crime from the more serious offence to some lesser 
offence for which, under statute, a verdict might be returned, 
it was the duty of counsel for the Crown to present the offence 
charged in the indictment, leaving it as a matter for the jury to 
find the lesser verdict. On the depositions Singleton, J., had 
been not only right, but bound, to insist on the applicant’s trial 
for murder. The sentence was fully justified. Application 
refused. 

No appearances. 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 

Act of Sederunt (Claims for Solatium), 
February 24. 

Companies Act, 1947 (Commencement) Order, 1948. 
March 1. 

Defence Regulations (No. 3) Order, 1948. February 24. 

Exchange Control (Payments) (Uruguay) Order, 
1948. February 27. 

Motor Fuel (Car Hire) Order, 1948. February 206. 

Northern Ireland (Land Registry) (Appointed Day) 
Order, 1948. February 24. 

Northern Ireland (Registration of Deeds) (Appointed 
Day) Order, 1948. February 24. 
Public Health (Aircraft) Regulations. 
Safeguarding of Industries (Exemption) 

Order, 1948. February 27. 


1948. 


February 25. 
1 


(No. 1) 


MINISTRY OF AGRICULTURE 
Agriculture Act, 1947, and Agricultural Holdings Act, 1923. 
Rights and Obligations of Landlords, Tenants and Owner- 
Occupiers of Agricultural Land. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 
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NOTES AND NEWS 


Honours and Appointments 

The King has approved a recommendation of the Home 
Secretary that Mr. GEORGE NORMAN BLAck be appointed Recorder 
of Doncaster in succession to Sir Hubert Stanley Houldsworth, 
K.C., who has resigned. 

The appointment is announced of Mr. G. O. SLAbE, K.C., as 
Commissioner of Assize on the north-eastern circuit. 

Mr. G. S. GREEN, prosecuting solicitor to the Manchester 
Corporation, has been appointed senior clerk to the Manchester 
City Justices. He was admitted in 1929. 


Notes 
The King, who is senior Bencher, will dine with the Masters 
of the Bench of the Inner Temple on Thursday, 18th March. 


At a meeting of the United Law Society held in the Barristers’ 
Refreshment Room, Lincoln’s Inn, on Monday, 23rd February, 
1948 (Mr. F. R. McQuown in the chair), the motion ‘“ That 
the law affecting the execution of wills is too strict ’’ was lost 
by three votes to five. 

The publishers have received notification from the Postmaster- 
General that a package containing copies of THE SOLICITORS’ 
JOURNAL, addressed to the binding department, has been mislaid 
in the post. The wrapping paper has reached us bearing the 
post-mark ‘‘ Northgate, Rochester.’’ Will any subscriber in that 
area who posted copies on or about 1st March please com- 
municate as soon as possible with the Manager of THE SOLICITORS’ 
JOURNAL. 

At the annual general meeting of the Chester and North Wales 
Incorporated Law Society held on 20th February, the following 
officers were elected for the ensuing year: Mr. Alfred W. 
Chambers, President ; Mr. William Cullimore, Hon. Treasurer ; 
Mr. Robert E. Ball, Hon. Secretary. At the annual dinner held 
on the same date the guests included the Rt. Rev. Bishop N. 
Tubbs, D.D., Dean of Chester ; Col. B. W. Heaton, High Sheriff 
of Cheshire; Mr. Douglas H. Nield, Registrar of Chester and 
Birkenhead County Courts, and Mr. Arthur O. Bevan, Registrar 
of Crewe, Nantwich and Northwich County Courts. 

The Kennington Law Club, the student organisation of the 
L.C.C. Kennington College of Commerce and Law, held its third 
moot of the term at the college on 8th March. Presided over by 
Sir William L. McNair, K.C., LL.M., it took the form of an 
appeal to the House of Lords, the facts of the case being based 
on Haseldine v. Daw. Some fifty students were present and 
great interest was shown in the lengthy arguments of counsel 
dealing with relevant authorities and in the fine judgment of 
the House. Mr. D. Wilsden, M.A., LL.B., Principal of the 
College, and Mr. T. Magnus Wechsler, M.B.E., LL.B., of the 
L.C.C. Education Committee, were among those present. 


EXCHANGE CONTROL ACT, 1947 
By the Exchange Control (Definition of Scheduled Territories) 
Order (S.I. 1948 No. 284), Palestine and Transjordan are 
excluded from the list of scheduled territories contained in 
Schedule I to the Exchange Control Act, 1947. 


PEACE TREATY CLAIMS 
BRITISH PROPERTY IN ITALY, HUNGARY, ROUMANIA AND BULGARIA 

British owners of property in Italy, Hungary, Roumania 
and Bulgaria whose property has not been returned by 
lst March, 1948, are reminded that under the Peace Treaties 
formal applications for its return must be made to the 
Government concerned before 15th September, 1948. 

His Majesty’s Government are making arrangements to forward 
applications as soon as possible after 15th March, 1948, on behalf 
of owners who require the return of their property and are not 
themselves making arrangements direct with the Governments 
concerned. British subjects in the United Kingdom who wish 
H.M. Government to act on their behalf and have not registered 
their property in those countries with the Trading with the 
Enemy Department should do so at once. (Address: 7 Crosby 
Square, London, E.C.3.) Those who have already done so will 
shortly receive directions from that department. . 

These arrangements do not apply to debts or monetary 
obligations. 

The procedure for dealing with claims to rehabilitation of, 
or compensation for, property will be the subject of a further 
notice. 
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REVIEW OF COUNTY DISTRICT BOUNDARIES IN FIVE 
COUNTIES 
The Local Government Boundary Commission announce that 
they intend to begin the review of all county districts in five 
selected counties in April and May this year. The review will 
begin in each case with a joint meeting to which the county 
council and all county district councils will be invited to send 
representatives, after which separate consultations will be held 
with each council. 
The counties concerned, with the dates of the joint meetings, 
are :— 
Cornwall 
Somerset 
Cumberland 
Warwick 
Norfolk 


19th April 
19th April 
21st April 
19th May 
19th May 


OBITUARY 
Mr. J. ELDRIDGE 


Mr. James Eldridge, solicitor, of Messrs. James Eldridge & Sons, 
of Newport and Ryde, Isle of Wight, died on 4th February, aged 
ninety-one. He was admitted in 1878, and was Clerk to the 


Newport Borough Justices from 1907 to 1934, when he retired. 


Mr. W. R. MOWLL 


Mr. William Rutley Mowll, solicitor, of Messrs. Mowll & Mowill, 
of Arundel Street, London, W.C.2, Canterbury, Cranbrook and 
Dover, died recently, aged seventy-three. He was admitted in 
1897 and had been Coroner for East Kent since 1910. He was 
president of the Coroners’ Society. 


Mr. A. H. NAYLOR 
Mr. Arthur Henry Naylor, solicitor, of Messrs. Beckingsales 
and Naylors, of Copthall Avenue and Moorgate, E.C.2, and 
Golders Green, died on 18th February, aged sixty-eight. He 
was admitted in 1902. 
Mr. P. URBAN 


Mr. Paul Urban, solicitor, of London Wall, 
Godalming, Surrey, died recently, aged fifty-eight. 
admitted in 1914. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 


HILARY SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON Group A 
EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VAISEY ROXBURGH 
Business 
as listed Witness 
Mr. Andrews Mr. Blaker 
Jones Andrews 
Reader Jones 
Hay Reader 
Farr Hay 
Blaker Farr 


Group B 

Mr. Justice Mr. Justice 
JENKINS HARMAN 
Business 
as listed 

Mr. Hay 


E.C.2, and 
He was 


Date 


Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Mon., Mar. 
(a 
Wed., _ 
Thurs., 
Fri., = 
Sat., 5 


Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andrews 


Group A 
Mr. Justice Mr. Justice 
Wynn Parry ROMER 
Date 
Non- Witness 
Mr. Reader 
Hay 
Farr 
Blaker 
Andrews 
Jones 


Witness 
Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andrews 


Non-Witness 
Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
Hay 


Mon., Mar. 
Tues., ,, 
Wed., ze 
oe 
Fri., om 
Sat., 7 
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